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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 
SONITPUR AT TEZPUR 

 
Present : Sri A. K. Borah, 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 
 

MAC CASE NO. 185(D) / 2013 
 
 

1. Milikjan Bibi,48 years, 
Wife of Late  Nasib  Ali, 
R/O Vill. Bhojkhowa, 
P.O. Tezpur,  
P.S. Tezpur, 
Dist. Sonitpur,  Assam. 
 
 

-Versus- 
 

1. Shri Swarap Joti Saikia, 
Son of  Shri K.N. Saikia, 
R.O. vill.  Majgaon, Kharaati, 
P.O. Tezpur, 

    P. S. Tezpur, 
Dist. Sonitpur, Assam, 
( Owner –cum – Driver of the offending  
Vehicle No. AS-12H/6248 (I-10) 
 

2. Cholamandalam M/S General 
Insurance Co. Ltd. 
Guwahati Branch, Sankar Complex, 2nd Floor, 
Christian Basti, G.S. Road, Guwahati, 781005 
( Insurer of the offending vehicle bearing  
Registration No. AS-12H/6248 ( I-10). 
 

 
ADVOCATE WHO APPEARS 

 
For the claimant     :- Mr. K. Gogoi, Advocate. 

 
For the Opp. No.1       :- Mr. M.R.Das   , Advocate.    

 
 For theO.P.No.2   :- Mr. S.K. Singh, Advocate 

   
 

Date of Argument    :- 18.05.2016 
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Date of Judgment   :- 20.05.2016 
  
 
 
 

J U D G E M E N T 
 
 
 

  This is a petition filed u/s 166 of MV Act. 

 

Brief facts of the case is that –  

 

  On 9.6.2013 at about 10-15 A.M.  while deceased  was returning 

home from Dolabari Centre on NH-37 , near Bhojkhowa Sapari Chariali the 

offending vehicle bearing registration No. AS-12H/6248 ( I-10) knocked the 

claimant’s husband(deceased)  from the back side. As a result, of the said 

accident deceased  fell down on the road and he sustained multiple grievous 

injuries on different parts of the body.  Immediately the deceased  was taken to 

Kanaklata Civil , Tezpur in a very serious  condition but the doctors of the said 

hospital referred him to EMM Hospital, Tezpur for better treatment  and care but 

seeing the serious condition of the injured  the doctors of the said EMM hospital, 

Tezpur referred him to GMCH, Guwahati. But he succumbed to his injuries on the 

way to GMCH , Guwahati. The P.M. was  done at Kanaklata Civil Hospital, Tezpur. 

The accident took place due to rash and negligent driving of the driver of the 

offending vehicle bearing registration No. AS-12H/6248(I-10) . The deceased ( 

claimant’s husband) Nasib Ali was a good farmer having good health. He was 

very hard  working agriculturist  in his locality. He had owned 14 Bighas of own 

agricultural land where he cultivated  various crops. The income derived from 

agriculture land supports his family very well. He earned Rs. 11,000/- per month 

from selling various crops . He was the only bread earner of his family. He had 5 

numbers of dependent including his wife, 3 sons and one divorced daughter and 

one grand children. His untimely death have caused the claimant and her family 

hardship and  financial loss. Therefore, the claimant filed this petition with a 

prayer to award  Rs.  10,00,000/-  as a  compensation.  

 

  All the O.Ps. contested the case by filing  their  WS. 
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  The WS filed by O.P. 1 contesting and controverting all the 

averment made in the petition stating inter-alia that the claim is not maintainable 

in present form, there is no cause of action, the claim is barred by limitation, the 

claim petition is bad for want of proper  and valid notice. The claim petition is 

bad for non-joinder of necessary parties. The claims are vague, fanciful, 

imaginary, speculative and without any cogent reason or basis to arrive at such a 

high figure mentioned in the  claim petition. The claimant is put to strict   proof 

as to nature of injuries, period of treatment as well as the real source of income 

of the claimant as averred in the claim. The answering O.P. further submitted 

that  at the relevant time of O.P. was driver of the said vehicle and had been 

plying as private carrier on the route as per permit issued in this behalf by the 

competent authority. The answering O.P. further submitted that  even assuming 

though not admitting that the vehicle No. AS-12H/6248 was involved in an 

accident on the date and time mentioned in the petition the said vehicle was 

insured with the O.P. 3 Cholaman dulan M/S General Insurance Co. Ltd. 

Guwahati Branch  vide policy No. 3362/00768810/000/00 valid up to  15.09.2013 

and was valid and covered  on the date of alleged accident and as such, any 

claim for compensation or award out of the instant proceeding needs to be 

honoured by the said  insurance company under law and equity and jural 

relationship between the insurer and insured . Hence, the O.P. need be absolved 

from all liabilities by dismissing the case.  

 

  By the WS filed by O.P. 2 i.e. Cholamandalam M/S General 

Insurance Company Ltd.  contesting and controverting all the averment made in 

the claim petition stating inter-alia that  the present claim is not at all 

maintainable, there is no cause of action of the suit. The answering O.P. 2 

further submitted that the owner cum driver , Shri Swarap Jyoti Saikia of the 

alleged offending vehicle was not holding a valid and effective driving licence at 

the time of accident. The owner has thereby violated the provisions of the M.V. 

Act and the Rules framed there under.  The answering O.P. further submitted 

that as per section 134 (C) of the M.V. Act 1988 it is mandatory duty  of the 

insured thereon  to furnish the particulars of policy, date, time of accident, 

particulars of  injured and the name of the driver and particular of the D/L but 
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the insured herein has not complied with statutory demand. Hence,   this 

answering  O.P. is not liable to pay any compensation and the case  is liable to 

be dismissed against the  respondent  for non compliance for statutory 

requirement. Besides they have not been informed  about the accident  by the 

Tezpur P.S. which is mandaatory as per section 158(6) of the M.V.Act. If the 

owner cum driver  of the vehicle No. AS-12H/6248 fails to co-operate  with the 

answering O.P.  or non participate actively in the proceeding, it will cause 

genuine apprehension in the mind of this O.P. that there is collusion between the 

claimant and  the owner and driver, then that will obtain to this O.P.  the 

protection available U/S- 170 of the M.V. Act.  

 

  Under such circumstance praying for dismissed the claim petition.  

 

   Upon hearing of parties and pleadings following  issues were 

framed as follows: 

 
ISSUES 

 
1. Whether  any vehicular accident took place on 09.06.2013 at about 

10-15 a.m. at Bhojkhowa Centre , under Tezpur P.S. ? 

  

2. Whether accident took place due to rash and negligent driving by th 

driver  of  vehicle No. AS-12H/6248 (I-10) and due to that accident , 

the deceased died ?  

 

3. Whether the claimant is entitled to get any compensation as prayed 

for, and if so, from whom and to what extent ? 

 

  To substantiate the case , the claimant has examined two witnesses 

including herself.   

 

 Though  O.P. did not adduce any evidence but Ld. Counsel for O.P.  

duly  cross-examined the claimant’s witnesses.  
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I have also heard argument put forwarded by the  Ld. Counsel for 

both parties.  

 

To arrive at a judicial decision let me discuss  the evidence on 

record.  

 

Issue No. 1 and 2  

 

         Both the issues are taken together for decision as issue No. 1  is 

directly related with  issue No. 2. 

 

The claimant Milikjan Bibi  was examined as CW-1. Who deposed 

that on 9.6.2013 at about 10-15 a.m. while her husband  Nasib Ali was returning 

home from Dolabari Centre on NH-52 , near Bhojkhowa Shapori Chariali the 

offending vehicle bearing registration No. AS-12H/6248 ( I-10 Car),  driven by 

O.P. No. 1 in  rash and negligent manner endangering human life  knocked her 

husband from the back side. As a result of the said accident her husband Nasid 

Ali fell down on the road and he sustained multiple grievous injuries  on different 

parts of the body. Immediately her husband was taken to Kanaklata Civil 

Hospital, Tezpur  in a very serious condition but the Doctors of the  said Hospital 

referred him to EMM, Hospital, Tezpur for better treatment and care.  But seeing 

the serious condition of her husband the Doctors of EMM, Hospital referred him 

to GMCH, Guwahati. But he succumbed to  his injuries on way to GMCH, 

Guwahati. The Post Mortem  was done at Kanaklata Civil Hospital, Tezpur . 

Hence, the owner cum driver and the Insurer of the said offending vehicle are 

jointly and severally liable to pay compensation  to the claimant as prayed for. 

She deposed that the deceased Nasib Ali was a good farmer having good health. 

He was a very hard working agriculturist in his locality. He had 14 Bighas 

agricultural land where he cultivated various crops by which he supported his 

family. He earned  about Rs. 11,000/- per month . He was the only bread earner 

of his family. He had 5 Nos.  of dependent including his wife, 3 sons, one 

divorced daughter and one grand children. His untimely death have caused the 

claimant and her family a huge pain, agony, mental suffering , strain and great 

financial crisis.  So, the claimant  Rs. 10,00,000/- for compensation.  
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  To substantiate the case the claimant has  exhibited the following 

documents ; 

  Ext. 1 Form No. 54 of Tezpur P.S. 

  Ext. 2 certified copy of FIR , Ejahar, 

  Ext. 3 certified copy of charge sheet. 

  Ext. 4 certified copy of sketch map. 

  Ext. 5 certified copy of M.V. I. Report. 

  Ext. 6 certified copy of seizure list.  

  Ext. 7 certified copy of P.M. report.  

  Ext. 8 Income Certificate. 

  Ext. 9 Land Revenue Receipt.  

  Ext. 10 Jamabandi Copy of Periodic Patta Land. 

  Ext. 11 Gaonbura Certificate.  

 

  Supporting the evidence of  claimant, eye-witness of CW-2 

deposed that on  9.6.2013 at about 10-15 a.m. while the claimant’s husband  

Nasib Ali was returning home from Dolabari Centre on NH-52 , near Bhojkhowa 

Shapori Chariali the offending vehicle bearing registration No. AS-12H/6248 ( I-

10 Car),  driven by O.P. No. 1 in a  rash and negligent manner  knocked the 

claimant’s  husband from the back side. As a result of the said accident the 

claimant’s  husband Nasid Ali fell down on the road and he sustained multiple 

grievous injuries  on different parts of the body. Immediately the claimant’s 

husband was taken to Kanaklata Civil Hospital, Tezpur  in a very serious 

condition but the Doctors of the  said Hospital referred him to EMM, Hospital, 

Tezpur for better treatment and care.  But seeing the serious condition of  the 

claimant’s  husband the Doctors of EMM, Hospital referred him to GMCH, 

Guwahati. But he succumbed to  his injuries on way to GMCH, Guwahati. The 

Post Mortem  was done at Kanaklata Civil Hospital, Tezpur . The accident took 

place  due to rash and negligent driving of the owner cum driver of the  

offending vehicle bearing registration No. AS-12H/6248( I-10 Car ) which was 

driven by its driver. Hence, the owner cum driver and the Insurer of the said 

offending vehicle are jointly and severally liable to pay compensation  to the 

claimant as prayed for. She deposed that the deceased Nasib Ali was a good 



 
 

Page 7 of 11 
 

farmer having good health. He was a very hard working agriculturist in his 

locality. He had owned a 14 Bighas of own agricultural land where he cultivated 

various crops by which he supported his family very well. He earned  about Rs. 

11,000/- per month . He was the only bread earner of his family. He had 5 Nos.  

of dependent including his wife, 3 sons, one divorced daughter and one grand 

children. His untimely death have caused the claimant and her family a great 

financial crisis.  The claimant has filed the claim case against the owner cum 

driver  and the insurer of the offending vehicle bearing registration No. AS-

12H/6248 ( I-10 Car) . 

 

  Though she has been exposed to long cross-examination but his 

presence at the place of occurrence cannot be ruled out.  

 

  The CW-2 most trusted eye-witness supported the evidence of 

claimant. The evidence of CW-1 and 2 are corroborated with the fact of the claim 

petition as well as corroborated with  Ext. 1, 2, 3, 4, 5, and 6 . There is nothing 

to disbelieve upon the evidence of the aforesaid two witnesses.  Ext. 3 certified 

copy of charge sheet  issued by Tezpur P.S. against the accused Shri Swarap 

Jyoti Saikia ( O.P. No. 1 being  owner and the driver of the offending vehicle ) 

U/S- 279/304(A) of IPC 

 

  Therefore, in considering the evidence and materials on case 

record I have come to conclusion that a vehicular  accident took place on 

09.06.2013 at about 10-15 a.m. at Bhojkhowa Centre under Tezpur P.S. and the 

accident took place  due to rash and negligent driving of the driver of the 

offending vehicle bearing registration No. AS-12H/6248 ( I-10)  and due to that 

accident the deceased was died. 

 

  Accordingly, issue No. 1 and 2 are decided affirmatively in favour 

of the claimant.  

Issue No. 3 

 

  It has already decided in issue No. 1 and 2 that due to rash and 

negligent driving of the driver of the offending vehicle bearing registration No. 
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AS-12H/6248 the aforesaid accident took place  where the deceased  was died. 

The  claim petition, the evidence of claimant and the certified copy of police 

documents i.e. Ext. 2, 3, 4, 5 shows that the accident took place on 9.06.2013 at 

about 10-15 a.m. and the aforesaid vehicle was insured with the Cholamandalam 

M/S General Insurance Co. Ltd.  vide policy No. 3362/00768810/000/00 . The 

O.P. 2 nowhere denied that the coverage of the  insurance was not there  in the 

offending vehicle at the relevant time of accident. Therefore, I am bound to hold 

that at the time of accident the coverage of the insurance of the offending 

vehicle was existed . So, whatever compensation may be awarded that has to be 

indemnified by the O.P. No. 2 i.e. Cholamandalam M/S General Insurance Co. 

Ltd.  

 

  Now, we are to decide what  shall be the just and proper 

compensation.  

 

  Now, addressing to the question as to the amount of 

compensation, according to claim petition, the claimant stated that  the deceased 

was died at the age of 60 years and his monthly income of Rs. 11,000/- from 

agriculture. But the claimant has failed to adduce any age certificate or birth 

certificate of the  deceased. The only documents available in the case record is 

the P.M. report  i.e. Ext. 7 which shows that  the deceased was a male, 65 years 

age . Law is well settled that when there is no any documents as to prove of age 

of the deceased the age mentioned in the P.M. report is considered for 

computation of compensation. 

 

  Here in the present case, the age of the deceased as mentioned in 

P.M. is  65 years. So, summary of principles laid down by the Hon’ble Supreme 

Court in Sarla Verma Vs- Delhi Transport Corporation  ( 2009)SCC121 the 

multiplier will be 7. 

 

  In regard to income of the deceased the  claim petition, the 

claimant stated that deceased was doing  a cultivator   and  whereby he  earned 

Rs. 11,000/-   per month. Stereo type of evidence of claimant is that the 

deceased was a businessman whereby he earned Rs. 11,000/-. To substantiate 
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the claim of income of the deceased one income certificate shown have been 

issued by Circle  Officer  Sadar Revenue Circle , Tezpur was produced  which 

shows that the total Annual Income of the family of Md. Abdul Kadir Tilani  from 

all known sources is Rs. 1,40,000/- . 

 

  Ld. Counsel O.P.  Insurance Company vehemently opposed 

against the Ext. 8 . Ld. Counsel O.P. also submitted that  the certificate may be 

issued by Circle Officer, Tezpur Revenue Circle but he has not exhibited and  

proved the said certificate. That certificate is exhibited by the claimant. The Ld. 

Counsel  O.P. insurance Company further submitted that the  law is well setteled  

that the documents is to prove by whom it was issued  but in the instant case, 

the aforesaid Ext. 8 is not adduced by the Circle Officer , Tezpur Revenue Circle. 

Under such circumstance the Ext. 8 is not reliable.  

 

  In the instant case, it is true that the aforesaid document  

Exhibited by the claimant in the court which was perported   to be issued by the 

Circle Officer , Tezpur Revenue Circle. The documents is not exhibited or proved 

by the Circle Officer , Tezpur Revenue Circle. If the deceased had really earned 

Rs. 1,40,000/- during his life time then he  must have been an income tax 

assessed  . But the claimant has failed to submit any income Tax return of the 

deceased for any period. Even the claim petition is also silent that the deceased 

was an income tax assessed. But  herein present case, the claimant  has 

submitted another some documents i.e. Ext. 9 revenue pay receipt and also Ext. 

10 certified copy of Jamabandi for the land possessed by the deceased. The 

aforesaid Jamabandi copy of the deceased shows that the deceased possessed 

some plot of land land measuring more than 10 Bighas. However, we can 

presume that the said   deceased has possessed about 10 Bighas of land. So, his 

monthly income may be assessed to Rs. 7,000/- . Accordingly, his Annual Income 

would be Rs. 7,000/- X 12 = Rs. 84,000/-. 

 

          In regards to deduction on personal consumption I may put my 

reliance in a case law    i.e. Syed Basir Ahmed and others Vs- Jamil and another, 

reported in AIR 2009 SC 1219 where in Col. 18 , it has been held that 
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  “ On the question of deduction on account of personal expenses 

by the deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd  on the ground that there is 

some statuary recognition in the2nd schedule to the act for such deduction is 

untenable. The aid deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd  of the income in case he 

was married and half 50 percent if he was bachelor “.  

 

   In another case law viz. Jamuna Das and Ors -Vs.-  State of 

Tripura and Ors reported in 2010 (2) 1 GIR 187.  Wherein the deceased left his 

father, wife and two minor sons . As such, the deduct  for personal expenses was 

made from  his income for  his personal consumption  had the deceased been 

alive. In the instant case, the evidence of  claimant and the claim petition shows 

that there are five  dependent leaving by the deceased.  

 

           Accordingly, in the present case, 1/4 of the income of the 

deceased may deducted from the annual income of the deceased with 

presumption  that had the deceased been alive he would have expended  

aforesaid income for his personal consumption.  

 

Thus, the computation of compensation comes as under; 

 

A) Annual income of the deceased  Rs. 7,00X 12 = Rs. 84,000/- .  

B)  After multiplied with multiplier, amount comes to Rs. 84,000/- X 7 = 

RS. 5,88,000/-  

C) By deducting 1/4  of the annual income for personal expenditure of 

the deceased , amount comes to =Rs. 4,41,000/-  

D) Funeral expenses    =Rs.    20,000/- . 

E) Loss of consortium    =Rs.    20,000/- . 

F) Loss of estate    =Rs.    5,000/- 
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    Therefore, total compensation comes to Rs. 4,86,000/- (Rupees 

four lakhs eighty  six thousand ) only. 

 

O R D E R 

 

   In the result, the claim  petition is  allowed, awarding Rs. 

4,86,000/- (Rupees four lakhs eighty  six thousand ) only with interest thereon @ 

6 % per annum from the date of filling of the case  i.e. on 01.10.2013 till full and 

final realisation. The OP No. 2, Cholamandalam M/S General Insurance Co. Ltd., 

Guwahti Branch Sankar Complex , 2nd Floor, Christian Basti , G.S. Road, 

Guwahati-781005 is directed to make payment of the aforesaid amount within a 

period of 30 days  from the receipt  of the copy of the order  by way of account 

payee cheque  in the name of claimant. Failing which, the OP No. 2, 

Cholamandalam M/S General Insurance Co. Ltd., Guwahti Branch Sankar 

Complex , 2nd Floor, Christian Basti , G.S. Road, Guwahati-781005shall be liable 

to pay future interest at the same rate from the date of filing of the case    i.e 

01.10.2013 till full and final realisation.   

 

  Given under my hand and seal on this 20th day of May , 2016. 

 

 

( A. K. Borah ) 
Member 

Motor Accident Claims Tribunal, 
Sonitpur :: Tezpur 

 

 

 

 

 

 

 

 

 


